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Welcome to The Arbitration Review of the Americas 2021, one of Global Arbitration Review's
annual, yearbook-style reports.

Global Arbifration Review, for anyone unfamiliar, is the online home for international arbitration
specialists everywhere, telling them all they need to know about everything that matters.

Throughout the year, GAR delivers pitch-perfect daily news, surveys and features, organises
the liveliest events (under our GAR Live banner) and provides our readers with innovative tools
and know-how products.

In addition, assisted by external contributors, we curate a series of regional reviews — online
and in print — that go deeper into local developments than our journalistic output is able. The
Arbifration Review of the Americas, which you are reading, is part of that series. It recaps the
recent past and adds insight and thought-leadership from the pen of pre-eminent practitioners
from around North and Latin America.

Across 18 chapters, and spanning 120 pages, this edition provides aninvaluable retrospective,
from 39 leading figures. All contributors are vetted for their standing and knowledge before being
invited to take part. Together, our contributors capture and interpret the most substantial recent
international arbitration events of the year just gone, supported by footnotes and relevant
statistics. Other articles provide valuable background so that you can get up to speed quickly
on the essentials of a particular country as a seat.

This edition covers Argentina, Bolivia, Canada, Ecuador, Mexico, Panama, Peru and the
United States; has overviews on nascent Brazilian jurisprudence on arbifration and corruption (in
the wake of Operatfion Carwash) and on the coronavirus and investment arbitration, among
other things; and an update on how Mexico's federal courts are addressing the problem of
personal injunctions against arbitrators that have brought Mexico grinding to a halt as a seat.

Among the other nuggets it contains:

* adiscussion of the defences that states may lean on in public law to covid-19 claims. Are we
on the verge of a lex pandemiae given the likely recurrence of certain questions2

* numerous real-ife examples of coronavirus responses in the region that look ripe to found
investment arbitration claims;

« extra questions that valuation experts need to ask when assessing a climate change-related
loss;

* news that Bolivia may soon refurn fo the investment arbitration fold;

* results of an (informal) survey on aftitudes to mediation around Latin America, and whether
the region ‘needs’ the Singapore Convention on Mediation (spoiler alert: not really); and

e a suggestion that the USMCA may not last much past the next round of North American
elections, along with a forensic explanation of the changes it has infroduced (and has not —
for certain industries).

Plus much, much more. We hope you enjoy the review. If you have any suggestions for future
editions, or want to take part in this annual project, my colleagues and | would love to hear from

you. Please write to insight@globalarbitrationreview.com.

David Samuels
Publisher
July 2020

The Arbitration Review of the Americas 2021
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Peruvian Arbitration System Before and After the

Covid-19 Pandemic

Diego Martinez Villacorta and Emily Horna Rodriguez

Benites, Vargas & Ugaz Abogados

In summary

Peru has always been recognised as a country that
strongly protects arbitration. Before the covid-19
pandemic, institutional arbitral rules were adopting
important changes that would allow them to provide
effective protection of rights and faster procedures.
Emergency arbitration was one of the most innovative
methods infroduced in the referred rules. In this chapter,
we will analyse the proceedings related to this method
and cases related to its application. Also, we have
included an important revision of the last amendments
intfroduced into the Peruvian Arbitration Law, by
Emergency Decree No. 020-2020, entered into force on
25 January 2020. Finally, we will reveal the full picture of
the main changes applied by the most important arbitral
institutions, as a response to the covid-19 pandemic.

Discussion points

e Peruvian arbitration system.

e Emergency arbitration.

¢ Amendments to Peruvian arbitration law.

* Legal changes for arbitration based on state-
contracts.

¢ Arbitral institutions’ response to the pandemic
lockdown.

* Digitalisation of arbitration processes.

Referenced in this article

¢ Peruvian arbitration law.

¢ UNCITRAL Model Law.

* Convention on the Recognition and Enforcement of
Foreign Arbitral Awards (the New York Convention).

¢ Arbitration Centre of the Lima Chamber of
Commerce — Arbitration Institution Rules.

¢ Arbitration Centre of the Pontificia Universidad
Catdlica del Per( — Arbitration Institution Rules.

*  Amcham Arbitration Institution Rules.

* Emergency Decree No. 020-2020.

¢ The Peruvian Public Procurement Law.

* The Private-Public Partnership Law.

The Peruvian arbitration framework

A developed and arbitration-friendly legal framework

In Peru, the arbitral jurisdiction is well-recognised and protected.
As a consequence of the open market economy and the liberalised
juridical regime that promotes foreign and domestic investments,'
the 1993 Peruvian Constitution expressly states that, in addition
to judiciary, arbitral and military forums also enjoy jurisdiction.?

www.globalarbitrationreview.com

To this regard, the Peruvian Constitutional Tribunal® — the highest

constitutional authority in Peru — assessed the arbitral jurisdiction

and concluded that it shall be protected by the principle of non-
interference, preventing national courts from assuming jurisdic-
tion over arbitrable disputes or obstructing arbitration procedures.

The current 2008 Peruvian Arbitration Law (PAL), enacted by

Legislative Decree No. 1071, was inspired by the 2006 amended

UNCITRAL Model Law and is considered to be even more

developed and arbitration-friendly than previous arbitral legisla-

tion.* Two examples of this are the following:

*  Broad arbitrability: almost every matter can be submitted to
arbitration as long as the conflict involves rights of free dis-
posal, that is, those contractual or non-contractual disputes
that can be waived by parties’ or any other matter in which
its non-arbitrability is expressly stated by law.

* Courts’ non-intervention but support of arbitration: national
courts do not intervene in arbitration® except in particular
supportive situations previously and expressly determined by
law. Due to the principles of competence-competence and
separability,” courts are prevented from intervening or assess-
ing the jurisdiction of the arbitral tribunal and the validity of
the arbitration agreement® during the arbitral procedure; this
may only be permitted to courts in annulment procedures.
Yet, judges cannot review the contents or motivations of the
arbitral decision or pronounce over the merits of the dispute.’

Nevertheless, as long as arbitration arises from the parties’ agree-
ment, it is necessary to protect its efficacy with an appropriate
judicial enforcement alternative. Indeed, if the losing party does
not comply with an arbitral award — which is final, binding and
not subject to appeal'® — the winning party should be entitled to
enforce it before the judiciary. In this context, a restricted approach
to what an ‘award’ is may deem it as a final decision on the merits.
In contrast, a broader approach extends it to other arbitral deci-
sions, such as interim measures. Therefore, the approach taken by
each national judiciary affects the possible enforcement of arbitral
decisions and, accordingly, the efficacy of arbitration itself.

Although the PAL does not provide a definition of ‘award’, the
Peruvian jurisprudence has addressed this issue. For instance, in
DPTrade SA v Metalyck SAC, dated 5 March 2018, the Lima High
Court of Justice observed that ‘award’ is an undefined term not
only in Peruvian legislation but also in the New York Convention
and other international instruments. As long as ‘[t]here is no inter-
nationally accepted definition of the term “award™," the deter-
mination of which arbitral decisions should be treated as ‘award’
must be done in a case-by-case basis taking into consideration
the efficacy of the arbitral procedure. As a consequence of this
criterion, Peruvian courts have recognised and enforced interim
measures or decisions regarding evidence requirements.

Foreign arbitral awards also have an arbitration-friendly
framework in Peru. When an enforcement request is submitted

© Law Business Research 2020
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before Peruvian courts,'? they must apply the most favourable
international treaty in an attempt to achieve the recognition and
enforcement of the award."” Besides, the grounds for rejecting
recognition'* are basically the same as the ones provided by article
V of the New York Convention. Thus, Peruvian courts are for-
bidden to review the merits but limit their assessment to formal
considerations' and to whether the award violates ‘objective arbi-
trability’ or international public policy."

Due to this pro-arbitration framework, courts have refused
the recognition and enforcement of foreign awards in very few
cases. As Professor Cantuarias has confirmed, until as recently as
2018, ‘[t]here are only 11 known court decisions on recognition
and enforcement of foreign arbitral awards in Peru. All the deci-
sions have correctly applied the New York Convention and have
recognised the foreign award’."”

The Peruvian arbitration framework is still looking to develop.
A sample of this tendency is the novel emergency arbitration
(EA) mechanism, provided by two of the most important Peruvian
arbitral institutions.

Peruvian emergency arbitration

When a conflict arises, it is usually within its first days when

interim measures are most needed to protect the efficacy of the

future final arbitral decision on the merits. Howard Holtzmann
has described this situation while affirming that ‘[w]hat happens
in that relatively short period in the early days of a case may have

a crucial effect on the entire arbitration’.'® However, if the arbitral

tribunal is not constituted, it cannot grant interim measures; thus,

the parties are obliged to request them before the judiciary.

EA" attempts to avoid the undesirable situation of requesting
reliefs before courts when the parties have intended to exclude
such judicial intervention. Through EA, parties can request urgent
interim measures that cannot wait for the arbitral tribunal consti-
tution, ‘within the arbitral forum, thus contributing to the auton-
omy and effectiveness of arbitration’.’

In Peru, the EA mechanism was provided by the Arbitration
Centre of the Lima Chamber of Commerce (LCC) in 2017,*! and
the Arbitration Centre of the Pontificia Universidad Catdlica del
Pert (PUCP) in 2019.% Some of the main Peruvian EA features
are the following:

*  Prima facie jurisdiction: once the EA request is filed, it is sub-
ject to a sort of preliminary screening.” Thus, the arbitration
institution assesses whether the case is suitable for an emer-
gency relief considering, mainly, the existence of an arbitration
agreement between the parties and the non-constitution of
the arbitral tribunal.* However, even if the arbitral institu-
tion accepts the request, such a decision does not bind the
emergency arbitrator who, once appointed, should verify
its prima facie jurisdiction according to the competence-
competence principle.

* Appointment and objections over emergency arbitrators: once
the arbitral institution appoints an emergency arbitrator, the
arbitral parties have the right to challenge. While LCC rules
provide for challenges within three days of appointment,?

26

PUCP rules grant one day.* In any case, as long as the emer-
gency arbitrator has the duty to ensure the protection of both
parties’ due process right, he or she can agree with the par-
ties on a different timetable. This is why EA procedures will
always be hung between the need for efficiency and the need
to protect the due process.

* Possible requirements of an EA request: there are no require-

ments expressly established in the LCC or the PUCP rules.

However, they should be similar to those assessed by arbitral
tribunals plus a special ‘urgency’ element understood as the
necessity for a relief ‘that cannot await the constitution of an
arbitral tribunal’.?’

* No prejudgment on the merits and prima facie findings:
Emergency arbitrators, like arbitral tribunals, cannot prejudge
on the merits. Although the ‘no prejudgment on the merits’
requirement does not necessarily apply to emergency arbitra-
tors who should be focused on prima facie findings regarding
the merits of the emergency measure ‘to preserve these merits

for a further analysis’,*

an assessment over the probability of
success on the merits is usually done.

* The emergency arbitrator flexibility: emergency arbitra-
tors should determine the best manner to conduct EA pro-
cedures as long as it protects the parties’ right to be heard.
While the LCC gives emergency arbitrators vast flexibility
over the conduct of the procedures while just requiring it [i]
n an appropriate manner’,”” the PUCP focuses on whether
the proceedings should be conducted in an ex parte manner,
giving its emergency arbitrators the chance to determine it
on each particular case. In any case, this flexibility may result
in an advantage over judges who are restricted to the rules
established in the Code of Civil Procedure.

* The extent of the emergency arbitrator assignment: the emer-
gency arbitrator assignment does not end with the issuance
of its decision but when the arbitral tribunal is constituted.”
Accordingly, it may be possible for the parties to request
emergency arbitrators to modify or even to cancel his or
her previous decision as long as the arbitral tribunal is not
yet constituted.

The EA mechanism has been used by arbitration practitioners
for almost three years now. However, it is too early yet to have
statistics regarding the Peruvian EA experience.

New amendments to the PAL regarding arbitration
procedures where the Peruvian state is involved

On 24 January 2020, Emergency Decree No. 020-2020 (the
Decree) was published in the Peruvian Official Gazette). The
Decree modifies articles 7, 8,21,29, 51,56 and 65 of the PAL and
incorporates a new article 50-A. The enactment of this Decree
is a consequence of the famous Odebrecht corruption scandal,
which led to the pre-trial detention of 14 arbitrators for allegedly
having taken bribes to favour such company in several arbitration
cases (involving the Peruvian government), costing the state more
than US$250 million.

The Decree’s purpose is to ensure transparency and avoid
bad practices within arbitral procedures in which the state acts
as a party, yet the amendments it introduces into the PAL do not
accomplish that goal. As the PAL focuses mainly on private parties’
arbitration, the amendments were supposed to be introduced toin
the state’s special arbitral legislation, such as the following:

3 which con-

+ the Peruvian Public Procurement Law (PPL),
tains a mandatory arbitration provision for disputes arising
from public works, purchases or service contracts subscribed
between private parties and the state; and

* the Private-Public Partnership Law (PPP),”? which provides

arbitration clauses for private investor-state contracts.”
The Decree’s amendments should have been included in the PPL

and the PPP instead of the PAL, as the formers contained specific
regulations for private-state arbitrations.

The Arbitration Review of the Americas 2021
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A possible explanation for this could be that there was the
intention to cover any situation involving the state, regardless of
any specific regulation. However, such intention duplicates legal
frameworks and creates a potential conflict between the specific
legislation (PPL or PPP) and the PAL. In any case, the former
should apply over the latter.

Hereunder, we will address briefly the most important aspects
of the main changes introduced to the PAL:

The sacrifice of the ad hoc arbitrations

In January 2019, the PPL Regulation limited ad hoc arbitrations
for contractual amounts that do not exceed US$1.4 million. Later
on, by December 2019, this amount was fixed based on the refer-
ential value of the selection process.

Currently, the Decree includes an additional provision in arti-
cle 7 of the PAL, limiting ad hoc arbitrations for amount contro-
versies that do not exceed 10 Peruvian Tax Units, equivalent in
2020 to US$12.2 million.

Based on this double framework, ad hoc arbitration has been
basically banned for public entities. There is a first lock based on
the referential value of the selection process and a second one
based on the limited amount of the particular dispute. Another
possible interpretation could be that there is a conflict between
the Decree’s amendment introduced in the PAL and the PPL, in
which case only the latter should apply.

To avoid potential annulment of the award, it is recommend-
able to follow both limitations.

An exclusive state benefit

The Decree also includes a new paragraph in article 8 of the
PAL addressing judicial procedures in aid of arbitration. Thereby,
Peruvian courts shall require financial security to grant a provi-
sional measure against the state (bond, letter of credit or similar).
The amount of such security should not be less than the perfor-
mance bond.

In this particular case, the Decree has tipped the balance exclu-
sively in favour of the state’s benefit. According to the Peruvian
Civil Procedure Code, any sort of guarantee should be based upon
the assessment of the particular circumstances and the potential
damages against the party affected by a provisional measure.

Now, even if the relief does not result in any kind of damages,
courts will still have to require financial security, dismissing — by
law — any other more suitable and less costly kind of guarantees.
What is more, the amount of these financial securities cannot be
less than the performance bond, which, under the PPL, would be
equivalent to 10 per cent of any state contract amount. Depending
on the case, this requirement may become a barrier to obtain
provisional measures against the state.

The challenge to arbitrators

The Decree has also incorporated a new paragraph in article 29
of the PAL, preventing the arbitral tribunal from deciding over
challenges against one of its members and conferring such duty on
the arbitral institution or the respective Chamber of Commerce.
However, this conflicts with the PPL, which provides that it is the
state’s contracting supervisory body in charge of resolving those
challenges. As already mentioned, the latter should apply.

Conclusion of arbitration proceedings for abandonment

According to the new article 50-A of the PAL, if the arbitration
procedure paralyses during a period of four months, the General
Secretariat of the arbitral institution will be able to declare ex

www.globalarbitrationreview.com

officio its abandonment. Consequently, the claimant will not
be able to file a new claim, based on the same controversy, in
the following six months. If the party files the claim again after
this period and it concludes for the same reason, the claimant’s
right expires.

In general terms, this is a positive measure because it will allow
for arbitration cases to move along. However, the decision of the
conclusion should not rely upon the arbitration institution. This
decision can only be made by the arbitrators, who are the only
ones competent to decide upon the conclusion of the arbitration
proceedings — all the more if a potential consequence of the con-
clusion for abandonment is the expiration of rights.

Arbitration award

The Decree includes a second paragraph in article 56.2 of the
PAL under the following terms: ‘there is no imposition of admin-
istrative or similar fines, or other concepts other than the costs of
arbitration’.

An excessively protectionist interpretation of this provision
could lead to understand that arbitral awards cannot order pay-
ments against the state, besides the ones related to the costs of the
arbitration procedure. Even though it sounds unreasonable, such
interpretation could be supported by the fact that the Odebrecht
arbitrator’s scandal was based on the issuance of arbitral awards
ordering the Peruvian state to pay significant amounts of money,
in favour of the referred company. Despite the fact that this goes
against the very essence of arbitration, the unfortunate text of the
Decree paves the ground for this kind of interpretation.

The annulment of the arbitration award

According to the new article 65.1.b of the PAL, in arbitrations
were the state is involved, any of the parties is allowed to request
the substitution of the appointed arbitrator, following the same
rules set out for such appointment; or, if it is the case, challenge
the arbitrator or arbitrators that issued the award that has been set
aside by the court.

There have been several interpretations of this article; basically,
because it seems to include a new cause for a challenge: the annul-
ment of an award. However, this lecture contradicts article 28.3 of
the PAL, which only allows parties to challenge an arbitrator on the
basis of justified doubts over his or her impartiality or independence.

The Decree’s amendment in this case, has been introduced in
the article of the PLA that refers to the annulment of an award
for infringement of the rights of defence. When this happens, and
the award is set aside, the arbitration proceeding is set back to the
moment before the violation originally occurred. Due to the time
gone in between, it is possible that one or more arbitrators could
be in conflict and are therefore unable to reassume activities. Based
on this particular situation, the Decree has only restated that the
parties will be able to challenge such an arbitrator in this new
phase of the proceeding, in case of conflict.

The rise of virtual arbitration in Peru, as a consequence of
covid-19

As a consequence of the covid-19 pandemic, the Peruvian gov-
ernment entered into a state of national emergency, as approved
by Supreme Decree No. 044-2020-PCM (published on 15 March
2020),* which today has been extended until 30 June 2020.

So far, Peru has been under lockdown for over three months.
This situation has definitely forced arbitration institutions to
adapt and start implementing different online tools and technol-
ogy resources to avoid keeping arbitration proceedings suspended.

© Law Business Research 2020
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At the beginning of the emergency period, the main arbi-
tral institutions in Peru — such as the LCC, the PUCP and the
American Chamber of Commerce (Amcham) — announced
the suspension of all their activities and procedural deadlines.
However, soon after, they began to adopt action in favour of arbi-
tration continuance. One of the most remarkable and efficient
response was adopted, in general, by Amcham.

On 30 April 2020, Amcham announced the approval of
amendments to its regulation to include ‘provisions that facili-
tate the virtual processing of arbitration cases submitted to its
administration’.* This way, these virtual modifications could be
directly applied to the arbitration proceedings. As part of this pro-
active plan, Amcham also issued a ‘Guide to Virtual Arbitrations’,
adapted to all arbitration matters, including those cases in which
the Peruvian state is a party. This Guide contains important
guidelines for electronic processing that focus on the follow-
ing aspects:

* electronic communications and notifications by emails;

* submission of new arbitration requests by email. Such requests
can be notified by the Secretariat to emails that appear in the
contract or that have been used to exchange communications
in relation to the dispute;

* appointment of arbitrators. The parties can have, by telephone
or videoconference, interviews with referring candidates to
establish whether they have no impediment to accept the
order;*

+ adaptation of rules for each arbitration. The Secretariat may
invite the parties for virtual coordination meetings;

* conduction of virtual hearings. Amcham has acquired the
licence of the following videoconference’s platforms, which
are available to the parties: Cisco Webex, Microsoft Teams,
BlueJeans and Zoom. Before any hearing, arbitral tribunals
should convene a conference call with the parties to prevent
technological contingencies; and

* awards can be signed using digital means and sent by email to
the general Secretariat for notification.

Due to the benefits and advantages offered by the virtual pro-
cessing of arbitration, Amcham will continue to digitise all the
documentation of the arbitration cases that have been physi-
cally developed to date and will conform electronic case files for
each case.

In terms of the LCC, this is the only arbitral institution
that currently works with an intranet platform, allowing par-
ties to upload documents and get access to electronic case file.
On 25 April 2020, the LCC announced its decision to lift the
suspension of the arbitration proceedings under its administra-
tion, starting on 4 May 2020, unless a decision is taken to the
contrary by the arbitral tribunal.”” To that end, the LCC issued
Practical Note No. 1/2020 for the implementation of virtual
means,” which contains virtual proceedings for the main aspects
of the proceedings.

PUCP still has some complexities to solve, because most cases
are related to state contracts. To date, public prosecutors have been
refusing to lift the arbitration proceeding’s suspension, based on
the following limitations: law personnel working remotely; lack of
a virtual copy of the arbitration file; lack of technical equipment;
lack of knowledge in the use of technological tools; absence or
weak internet connectivity; and cybersecurity.

All of these issues will have to reach a solution to avoid the
stoppage of public works, representing almost 59.5 per cent of
state disputes.”

Final remarks

As a general perspective of all the above, it is possible to say that
covid-19 has dramatically accelerated the digitalisation of the arbi-
tration proceedings in Peru. Now, it is an imperative for public
entities to implement all the necessary changes to avoid being left
behind in this revolutionary process; mainly because most cases
of arbitration proceedings are related to state contract disputes.
This challenge also includes the judicial authorities, since their
intervention is crucial not only for the assistance of precaution-
ary measures but for the enforcement of the awards. Maintaining
the judicial procedure’s enforcement effectiveness is what brings
confidence to the arbitration proceedings, for both domestic and
international arbitration.

It is time for Peru to become an important seat of arbitration
in Latin America. To achieve this goal, our country requires not
only a favourable legal framework but also the complete support
and full commitment of the courts to set us apart.

Notes

1 Forinstance, Peru encourages foreign investments through, among
others, investor-state arbitration clauses, which demonstrate
its commitment with the investors’ protection. In such context,
additionally to the conventions to which Peru is a member state
such as the 1958 Convention on the Recognition and Enforcement
of Foreign Arbitral Awards ( the New York Convention) and the
1965 Convention on the Settlement of Investment Disputes (ICSID),
Peru has signed 33 bilateral investment treaties and 11 free trade
agreements. Peru oil & gas investment guide. p. 41. Available
at: https://www.investinperu.pe/RepositorioAPS/0/0/JER/GUIA_
INVERSION/Guia_oil_gas_2017_2018.pdf (last accessed 5 July 2019)
For a more detailed information regarding Peruvian
investment framework and its legal stability, see Proinversion
website, the Peruvian public entity responsible for investment
promotion policies: http://www.proinversion.gob.pe/default.
aspx2ARE=1&PFL=1&sec=40.

2 1993 Peruvian Constitution, Art. 139(1): ‘No independent jurisdiction
exists, nor shall it be established, except regarding the military and
arbitration’.

3  Constitutional Tribunal Decision, File No. 6167-2005-PHC/TC, 28 May
2005.

4 See, forinstance: Alberto J. Montezuma Chirinos, ‘Diez afos de activa
vigencia de la Ley de arbitraje peruana. Decreto Legislativo No 10717,
Arbifraje: Revista de Arbitraje Comercial y de Inversiones, (© Kluwer
Law International; IproLex 2018, Volume 11 Issue 3) pp. 777-788

5 Fernando Cantuarias Salaverry, ‘National Report for Peru (2018
through 2019)’, in Lise Bosman (ed), ICCA International Handbook on
Commercial Arbitration, (© Kluwer Law International; ICCA & Kluwer
Law International 2019, Supplement No. 104, February 2019) pp. 10.
PAL, Arficle 3(1).

PAL, Arficle 41.

PAL, Arficle 62. Additionally, even though a valid arbitration
agreement shall be in writing, article 13 adopts Option | of article 7
of the UNCITRAL Model Law, indicating that such condition may be
met whenever ‘its content is recorded in any form, whether or not
the arbitration agreement or confract has been concluded by the
performance of certain acts or by any other means’.

9  PAL, Article 62(2).

10 PAL, Article 59.

11 D.P. Trade SA v Metalyck SAC, Case No. 352-2017, 5 March 2018,
Superior Court of Justice of Lima, Yearbook Commercial Arbitration
2019 = Volume XLIV. p. 11.
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According with article 77, the recognition of international awards is
requested to the Commercial or, in its absence, the Civil Chamber
of the Superior Court of the Respondent’s domicile or, if he or her
does not have domicile in Peru, where he or she has assets or
exercises his or her rights.

PAL, Article 75.

PAL, Article 75.

PAL, Article 75(2): "a. That one of the parties to the arbitration
agreement was affected by some incapacity, or that said
agreement is not valid, by virtue of the law to which the parties
have submitted it, or if nothing had been indicated in this regard,
by virtue of the law of the country in which the award was made.
b. That the party against whom the award is invoked has not been
duly notified of the appointment of an arbitrator or of the arbitration
proceedings, or has not been able to assert its rights for any other
reason. c. That the award refers to a contfroversy not provided for
in the arbitration agreement or contains decisions that exceed its
terms. That the composition of the arbitral tribunal or the arbitration
proceeding was not in accordance with the agreement of the
parties or in the absence of such agreement, that they did not
submit to the law of the country where the arbitration took place.
e. That the award is not yet binding for the parties or has been set
aside or suspended by a competent judicial authority of the country
in which, or under the law of which, the award was made.”

PAL, Article 75(3).

Fernando Cantuarias Salaverry, ‘National Report for Peru (2018
through 2019)", in Lise Bosman (ed), ICCA International Handbook
on Commercial Arbifration, (© Kluwer Law International; ICCA &
Kluwer Law International 2019, Supplement No. 104, February 2019)
pp. 30-31.

See Howard Holtzmann, ‘Remarks’; cited by: Yeilrmak, A. 2005,
Provisional measures in international commercial arbitration, Kluwer
Law International, The Hague; Frederick, MD;. p. 114.

Emergency arbitration was provided by the International Centre for
Dispute Resolution of the American Arbifration Association (ICDR)

in 2006, and later on, by many international arbitral institutions such
as the Singapore International Arbitration Centre (SIAC) in 2010, the
International Chamber of Commerce (ICC) in 2012; and the London
Court of International Arbitration (LCIA) in 2014.

Patricia Shaughnessy, ‘Chapter 32: The Emergency Arbitrator’, in
Patricia Shaughnessy and Sherlin Tung (eds), The Powers and Duties
of an Arbitrator: Liber Amicorum Pierre A. Karrer, (© Kluwer Law
International; Kluwer Law International 2017) p. 340.

Emergency Arbitrator Rules — Appendix 1 of the LCC Arbitration Rules.

Directive for the PUCP Emergency Arbitrator Service.

Emmanuel Gaillard, ‘Interim and Emergency Measures of Protection
(BCDR Rules 2017, Arts 26 & 14)’, in Nassib G. Ziadé (ed), BCDR
International Arbitration Review, (© Kluwer Law International; Kluwer
Law International 2017, Volume 4 Issue 2) p. 317.

LCC EARules, art 2.

PUCP EA Rules, art 3.

LCC EA Rules, arts 3and 5.

PUCP EA Rules, art 4.

2017 ICC Rules, Appendix V, art. 1(3)(e), PUCP EA Rules, arts 1, 3(b),
LCC EA Rules, art 2(c).

Daniel de Andrade Levy, ‘Emergency Arbitrators: Characters

in Search of Author’, in Andrea Menaker (ed), International
Arbitration and the Rule of Law: Contribution and Conformity, ICCA
Congress Series, Volume 19 (© Kluwer Law International; Kluwer Law
International 2017). p. 182.

LCC, art7.

LCC EA Rules, art 8.
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PUCP EA Rules, arts 1 and 8.

The current PPL has been consolidated and organised on the
Supreme Decree No. 082-2019-EF (Mar. 13, 2019) (Peru).

The current PPP has been enacted by the Legislative Decree

No. 1362.

Mainly subject to articles 132 and 133 of the Supreme Decree

No. 240-2018-EF.

During the emergency period, only essential services were

allowed to confinue. Data obtained from: https://busquedas.
elperuano.pe/normaslegales/decreto-supremo-que-declara-
estado-de-emergencia-nacional-po-decrefo-supremo-n-044-2020-
pcm-1864948-2/.

Information obtained at: https://amcham.org.pe/nota-de-prensa/
international-arbitration-center-issues-guide-for-the-organization-of-
virtual-arbitration-and-amends-its-regulations/ (last accessed 11 May
2020).

This procedure can also be followed by the president of the arbitral
tribunal o coordinate with the parties and possible candidates; as
by the co-arbitrators, to choose the president in any case, by no
means an arbitrator can communicate with a single party, or its
representatives or counselors, to discuss the dispute.

In a future announcement, LLC clarified that this suspension would
not operate automatically, but it would depend on the stage of the
procedure and specific situation of the parties, according to each
particular case.
https://www.arbitrajeccl.com.pe/wp-content/uploads/2020/04/
Nota-practica-N-1-2020.pdf.

Information taken from the following publication: https://ciarglobal.
com/peru-la-defensa-juridica-del-estado-a-proposito-de-la-llegada-
del-covid-19/.
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